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INSIGHT # Copyright

Copyright in
the digital age
Copyrightlawshavebeenchallengedworldwide
bytheemergenceofthedigitalera.
byAdmireMoyo photographyKarolinaKomendera

t's high time that South Africa amends
its copyright laws in a bid to align them
with advances in technology.

The country's Copyright Act was
promulgated in 1978 and, heavens knows,
technology has evolved rapidly since then.
When the Act was first introduced, the Be-
tamax versus VHS video format war was
just starting and the internet was still in its
embryonic stage at a few academic and
military institutions.

Back then, the Act was not written with
software in mind, so was not specifically
designed to cope with the demands of a
digital world. For instance, it did not have
any stipulations on how to deal with the
ownership of music and movies that are in
a digital format.

To deal with these issues, Parliament's
Portfolio Committee on Trade and Indus-
try recently held a series of public hear-
ings on the Copyright Amendment Bill.
This saw an array of stakeholders from
the technology , publishing, broadcasting,
music, film, creative and educational in-
dustries making submissions on the pro-
posed amendments.

The impor tance of the proposed legisla-
tion is not lost on committee chairperson
Joanmariae Fubbs. She says the aim of the
bill is to bring outdated copyright legislation
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"'The digitalagehaschallengedlawmakersacrosstheglobeto update

copyrightlegislationinanattemptto keepupwith technologicaladvances
andto ensurethat rightsholdersare properly protectedin a newdigital
agewherecopyrightprotectedworkscanbecopied,accessedand
distributedinmanynewways.”
StephenHollis,Adams& Adams

J- According to Hollis, the 1978Act is a so-
phisticated piece of legislation that has suc-
ceeded in regulatingcopyright laweffectively
in the industries for about 40 years now.

'Fair use' vs 'fair dealing'
One of the key points of debate during
the Parliamentary hearings is whether SA
should adopt a similar approach to copy-
right infringement exceptions such as the
so-called 'fair use' legal defence that stems
from the US copyright law.

Google (and other powerful tech com-
panies) has been campaigning worldwide
(including in SA) for many years for the 'fair
use' doctrine to also be imported into the
laws of other countries outside of the US
where they operate.

In terms of US copyright law, a user of
copyright-protected materials can raise
a legal defence of fair use against a rights
holder who sues him/her for copyright in-
fringement if a US court finds that the of-
fending use made of a copyright-protected
work is excusable as it did not harm the
commercial interests of the rights holder.
It is an open-ended and general provision
that is left to the US courts to determine on
a case-by-case basis.

South Africa and the key jurisdictions with
whom we share common law and legal heri-
tage - namely the UK, the EU, Canada and
Australia - have taken another approach.
Lawmakers here have preferred to not give
copyright protection in specific cases, such
as reporting on the news or current events,
private use, and criticism. The utilising of a

closed set of infringement circumstances is
known as the 'fair dealing' doctrine, as op-
posed to the US' 'fair use' doctrine.

Hollis says that one of the core arguments
from the tech companies is that a set num-
ber of exceptions could stifle innovation as
it is not possible to predict which techno-
logical advances might occur in the coming
years.

This would suit the likes of 'big tech' as
technologies and processes such as ma-
chine learning, artificial intelligence, data
mining, and search engine optimisation re-
quire some access to copyright protected
works. So if South African copyright legisla-
tion allowed for a more general and open-
ended exemption clause, their innovative
projects (which would lead to the creation
of new technologies) would not be at risk
of infringing the rights of copyright holders
where commercial harm is not caused by
the use.

Vagueness danger
But these arguments have already been
considered by lawmakers in the UK, EU
and Canada and they were largely rejected
on the basis that the benefits of the fair use
system were found to be largely overstated

They feared it could introduce vagueness
into law and that the same results could be
achieved by taking up copyright exceptions
that would accommodate future technologi-
cal change where it does not threaten copy-
right owners.
According to Hollis, SA should be very

cautious of impor ting US law into our law as

the US legal system and precedents have
developed separately to ours for more than
200 years. South African courts would need
to cast their gaze towards the US when de-
termining disputes where fair use is raised
as a legal defence and this would be prob-
lematic as our legal system is not related to
that of the US, he noted.

Also, some of the important mechanisms
that allow the fair use system to function
reasonably well in the US, like punitive dam-
ages awards, are not available to rights
holders in SA.

Who owns what?
However, the Bill states that any assign-
ment (i.e. transfer or sale) of copyright will
only be valid for 25 years. This means that
ifyou acquire the intellectual property rights
of another person, you will lose those rights
after 25 years.

For sellers of IP, it is likely that buyers will
factor this limitation into their calculation of
the purchase price. It may also be a deal-
breaker for many potential purchasers, as
copyright ownership is central to the ongo-
ing ability of the buyer to use, access and
exploit technology.
This is arguably impractical for many

stakeholders in the technology industry. For
example, if a software development house is
commissioned to create bespoke software
and the client wishes to acquire the copyright
in the bespoke software developed, then this
will only apply for 25 years and it is likely that
the copyright will then revert to the software
development house after 25 years. ]


