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INQUIRY RECOMMENDATIONS AND COMMENTARY 

The Inquiry recommends the following:  

I. As of the date of publication of the final report, the incumbent national supermarket 
chains including their subsidiaries and their successors must, with immediate effect, cease 
from enforcing exclusivity provisions, or provisions that have a substantially similar effect, 
in their lease agreements against speciality stores. This also applies to other provisions 
which serve to restrict the product lines, store size and location within the shopping centre 
for speciality stores.  

 

II. No new leases or extensions to leases by the incumbent national supermarket chains may 
incorporate exclusivity clauses (or clauses that have substantially the same effect) or 
clauses that may serve to restrict the product lines, store size and location of other stores 
selling grocery items within the shopping centre.  

 

III. The enforcement of exclusivity by the incumbent national supermarket chains (including 
their subsidiaries) and their successors in title as against other grocery retailers (including 
the emerging challenger retailers) must be phased out within three years from the date 
of the publication of the final Inquiry report. 

 

 

 



 

 

To enable the above recommendations to fulfil their purpose without disrupting the existing 
commercial interests of the national supermarket chains, the Inquiry sought to provide a 
comprehensive package of the remedial actions to facilitate the implementation of the 
recommendations along with an arbiter to hear the inevitable disputes that will be raised. In 
addition to the package, giving the recommendations some teeth through legislative or 
enforcement action was not ruled out. In that regard, the extended role of the ombudsperson 
to oversee the implementation was recommended along with the Department of Trade & 
Industry developing and introducing a regulatory framework to oversee the grocery retail 
sector.  

However, the weighing up exercise is not a simple task, and in order for it to be accurate it 
needs to take place within the context of the relevant product and geographic markets and, 
as the definition and demarcation of these markets are fact-specific, a weighing up exercise 
will not always result in the same outcome and cannot be prejudged. We contend that it 
would be prejudicial to consider all exclusive lease agreements with a single brushstroke. For 
example, an exclusive lease agreement in one shopping mall could place the lessee in a 
position to increase prices to the detriment of consumers. However, the same exclusively 
clause in another shopping mall, where the tenant’s ability to increase prices is inhibited by 
competition from outside the shopping mall in question, might minimise or remove the 
potential harm. It therefore cannot be reconcilable that the approach elucidated above will 
remove regulatory obstacles to meeting competitive challenges without fundamentally 
disrupting the efficiencies that enable some of the national supermarket chains to grow the 
local economy and provide goods and services to consumers conveniently and at competitive 
prices.  

Nevertheless, we expect the sensibleness evidenced in the acceptance of the submissions 
following the preliminary report will persist into the finalisation of the report and that the 
Inquiry will consider the practical impacts of their recommendations carefully. 
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